‘ 
“ 








ww 























Ld 


Hew Jersey Law Fournal 


Seventy-Five Years of Publication 






































VOL. LXXVI--No. 15 NEWARK, N. J., THURSDAY, APRIL 12, 1953 76 L. JON. J. Index Page 117 Copy: Twenty Cents 





——— eri In New J 

DISABILITY COMPENSATION— | other contracts mean disability ™ superion Court n ew ersey 
The fact that one actually re- to perform one’s regular employ-| Governor Driscoll has an-| 

ceives mo remuneration or ment or occupation or other pur- nounced his intention of nomi- By Roscoe Pound* power of making rules of proced- 

compensation for work done suit for which he was qualified nating state Senator Alfred C.{ (Continued from last week) ure. Messrs. Kaplan and Greene 

does not remove the disquali- and would reasonably be expect- Clapp, former Assemblyman Pet-| In New Jersey we are dealing; ™ake light of what they call 

fication from disability benefits ed to pursue, inapplicable Artaserse and Advisory|with a constitutional provision, Wigmore’s “omnibus argument” 

as long as he was able to work Kazala was clearly not disabled | Master Nicholas A. Tomasulo as and legislative authority to refer| 2S 2 “jeu d’esprit.”~ It is, how- 
and did so in the expectation from performing any duty per- Judges of the Superior Court. to the courts a power of doubtful| ver a serious and well-ground- 

of nuneration. taining to any oc upation and P “q | classification is not the question. ed proposition. Under a constitu- 

—Provision in private plan for hence was not entitled to benefits Here the power is made judicial tion which merely separates 
add ‘ional benefits if employee under Part I by the constitution. But lawyers) legislative power and _ judicial 

is iolly disabled from _ per- The New Jersey Disability have become so used to legisla-|POWer there is a question as to 

forming any duties of any Oc- Benefits Law precludes allowance tive tinkering with the details of the nature of the power and a 

cupation literally construed of benefits for the first seven procedure that the critics of possible problem of assigning a 

and held not limited to dis- gays of unemployment and also Winberry vy. Salisbury seem to POWer of doubtful classification 

assume that the proposition in '0 @N appropriate department 

Wigmore pointed out that so far 


Digests of Recent Opinions ,<'cPP..Acoserse and, | Procedure Under Rules of Court 
ve | 























ability to perform duties of “for any period during which 






reguiar occupation as constru- the claimant performs any work ' |the New Jersey constitution is 

ed in other insurance con- for remuneration or profit”. The somehow unconstitutional unless 2S the historical argument goes 

tracis. fact that the claimant may not the power of the legislature over °F SO far as the purely analytical 

Dic sted from an opinion DY have received any rer ration details of procedure is preserved. 478ument goes a strong case can 
Bur J. rendered March 30, or profit is n material. The _ Alternatively, perhaps the »e€ made for an inherent judi- 
1933 preme Court. Kazala V. philosophy of > Statute relates i |authors of that article feel that ‘cial power. His real point was 
Pru ial. For appellant — Wil- to the physical ability to per- } the provision is in derogation of that if (as the opponents of the 


rule-making power assumed 


Dill (Stryker. Tams & form work for expected remun- the common law and so should 





Ho! attys). For respondent eration be construed strictly to defeat|e@Very power exercisable in gov- 
P. Berman ‘(Rose & Ber- i eects? activitie with the the purpose ’ ernment must go exclusively and 
. BAlLaAsIc » c Lava sacs wWeatlad aa L . . . ~ 
ttys) : Ata hens eee sq+ | aS a Whole into one of the three 
reai eState opro«er were sSubdStan- It must be remembered that 








; eu me Eee : sategories, the power of making 
; |without the onan OIG | setultedl salad cie inal procedure 
Visi the courts had an inherent . Cee aes a ee ees 
awa : vision the courts he is analytically judicial—it is in- 
fits to Kazala from Oct. +, - Part II only from Oct 4 ae herent in the exercise of the 
‘4 1 to March 6, 1952 for al- 3) 4951 to Nov. 15. 1951 — i k wc  Allew $2, 850 Counsel Fee power committed to the judiciary 
isability SENATOR ALFRED C. CLAPP In $275 Case of determining controversies and 
p Senator Clapp is also Dean of of interpreting and applying 


TI rivate plan insurer a@P~ tial and continuous from the 
m an order of the Dis- mig November 1951. Ac- 
nsurance Servi “nn ly, he is entitled to bene- 















K a Dy z ° } 
as an as- Justice Burton To Rutgers School of Law and editor Court prema ee For Services laws. He asserted this in answet 





itendent of agent Address Essex Bar if the New Jersey Law Journal Rendered on Appeals in to those who asserted that it was 
al carried a private dls- He has played yrominent part Neylon Case entirely and exclusively legisla- 











; ins U in the 1947 constitutional revis- on tive and could not be committed 
S Haro ion, in the a tion and revis- Judee Klemmer Kalteissen last' to the courts under the consti- 

T I i i ion of the Rule of Court, in’ week eranted counsel fees of) tutional separation of powers. As 
: statutory revisio1 ‘onform tO $9850 to Sam Weiss, attorney for the ordinary state constitutions 

: the new Constitution and court petitioner in the well known case run, it is enough to say that 

t A rules and i elated fields. He is of Nevlon v. Ford. for services, there is here a power of doubtful 

a : recognized ithority On yerdered on the appeals to the Classification which at any rate 

as 1s now the custom, will! probate and istration pro-| Anrellate Division and to the Su- May be committed to the courts 

ided by the Bon Ton Rep- cedure and i r of an ap- preme Court and on the petitions But New Jersey ] taken the 

ry proved text subject. The for certification and rehearing. great step forw f committ- 

Reservations are $12.50 each announcement ls appoint- The appeals arose out of a Work-|ing it fully and ly to th 

and may be made with Nathan ment to the Bench comes aS NO mers Compensation proceeding judiciary by the constitution it- 

CI denk 7 A S i B in view Of jnvyolvine an award of $275 to. Self. If an idea of the necessarily 

eo] Ne f islative ard the petitioner legislative character of the pow- 


er is relied on as a rule of con- 





fis his quali- ert 

i hi wu 7 Mr. Weiss had asKed for coun structi ‘om whicl + rin 
ith $250,000 Grant For = 2 ‘aie as- sel fees of $6000. Judge Kalteissen pac, cf sehr pees perce 
are provided an . ee Ri er . Mr. Arta former -As= 2" 7°": Be stasis Paramount | rm 
mo Sta! sabii:y vedicial Administration areata A ‘ equeds| saa ae to do patchwork tink- 
improvement Project ty. is well hroughout the 








indicated that while the 
might appear reasonable with deta Wi emore’s ar- 





ra 





not feel he could make such in phi sound 















K t ate. He was a promin ent men sich 2 ry ument 1S 1n pol 

ed The Rockefeiler Foundation ber of the A ly from 1935 to, allowance under thé a As the Supreme Court of Mich- 
made a grant of $250,000 for el} |Stances. However, he tur “~ jgan put it, “The Court has the 
-year peri ) the Institute B dicated that ae tat a 2**~ inherent right to function and 
) J 1) Admini stration, Inc f 1 of both Man should not be expected tO + function efficiently.”” No less 

f he tc reac nd relat- eer Ses 4 lefray the cost of the expensive a lawyer than Mr. Justice Brow) 

d projects ed - TI » litigation which Ford Motor! toon same view of inherent 
ving judicial administration the appointe e held is indi- | Company had seen fit to conduct judicial power as Wiemore did 

his country cated by the sat the Sen- 2nd that if Ford wanted to make | and like Wigmore deplored th 
The Institute was established ate on Mond efore formally 4 test case out of the Neylon case, extent to which we had acqui- 

. +} + 3 . ;|tney snouid pay ior it esced in legislative as 





he intention of chang- in May 1952 as a non-profit corp-| receiving 1S, a aren 
idopted a ré t reviewi! : ; Messrs. Kaplan and Greene evi- 
‘ a : . e lentliv se] Tt} t It 1 the 
the long publi reers of both Passaic Bar Asks State dently feel that, although th 
ine constitutional grant n 


Wide Minimum Fee Jersey judiciary of the | 
Schedule rule-making and of contr the 


pointments aehaey > A; 
Senator Cl] has indicated administrative side of the courts 





appointees 


them on 




















: that he desires + mplete the The Passaic County Bar AS- | is unqualified, such is the inher- 
present legislative sessi yn and, %%8 ‘iation has instructed its re- ent omnicompetence of the legis- 
the present Law School semester presenta tives to the General lature that its control over de- 
Ka real estate license 3 ges ie era ea een a ge ta q before asumil hi juties as a council ») endeavor to 1in iterest tals 1s not to de taken away even 
was! approved on Oct is -i45 <n ada ian oe Judge He will therefore probab-|the State Bar Assoc siation in by the words of the constitution 
paid the examinat SALLI Apt AOR LE: g ape d to de- IY delay ascending to the Bench| Making a study of the desirabili- At any rate he legislature has 
Oct. 29 his li a) nee Ors cr ga . : nae ty and ad ity of adopting a SO assumed. Witness he bills in 
nm and he became as- .- , oe = of Sena- | State wide minimum fee schedule terfering with administrative de 
vith a real estate brok- 1 gone i bin’ -aticiac ete ignation for the for attorneys. The request was one wnicn roe Goreen yr of Kew 
H is examined o Mis co ce oe iene an aed i 10th An-| relayed to George P. Moser, Pres- et — places: — 
ians on Oct. 23 and Oct sata oy ae gear Federal aed p as ident of the State Bar. . _ <A . me 4 ranean) 
: A courte of 6 ymmon-lav I Journal Mr. Moser indicated that the i a ee eee 
| 1 omm n-le ster Tomasulo was subject had been discussed at the ¢ 1e middle of the last century 





1A5U1LO0 


n appointed as an Advisory Mas- General Cot 





He] The State pl un yrovides ‘ : 
Ars ip ir Raalie g tine last Mad to resist persistent legisla- 





“il me 








ts when an empl on ; pe : tive attempts to prescribe the 
inable to perform t 1 ad Chancellor Campbell in year and that it was the opinion | “¥\  @titilp\ Bae 
ide coasiogin Ree a he, "1946 is ear a Ad-\of the General Council at that details of how the judges should 
n e 1 51 hods 4%! 1946. In 0Ss1t10OnN OI AQad- A tal Tal edi anensanael on rt ina lanai ¢ siete 
the plan therefore pro- viscry Maste1 is abolished by time that because of differences oe Mr ne ice F id =n 
} ’ / , ‘ 1: ae ~yrq] 1 1ctlon Justice 2 when 
se benefits. the restric- oza], the 1947 Constitutional revision in the metropolitan and rural *UNCUOI wag lela, whe 
t ) al ® tl i sUlldi ic o.0ll . $ 19 retire > Wnrer > ¥ rt 
Part I, to w G ONG) oe waetiah ar nating 1] con. eXcept that those in office were areas, it would not be possible 4 Justice of ne 
con- of California, speaking of a sta- 





se Wit h a h heinous a at the ‘Biate level a that the tute requiring the judges of that 
Advisory Master Tomasulo as a|Matter could best be handled Court to give the reason for their 
Judge of the Superior Court, the at the County level by the Coun- decisions “oe a said 7 It is 
governed by a Only Advisory “Master remaining ty Bar Associations sar Poor pi pr poems retige 
ows, and its Will be David A. Pindar. whose, In accordance with the request which control of the judiciars 
des 500 lawyers, term expires May 9, 1954 of the Passale County Bar As- . 
men who have Judge Tomasulo is president sociation, however, the subject (Continued on page 5, col. 1) 
in the Of the Union County Bar Asso-_ will be placed on the agenda of =a oe 

in their Ciation. He has been hearing the next General Council meet- 33: p Brown, 238 M 298. 30 
matrimonial matters at Elizabeth ing for further discussion and 713, \)¥. 20%) 908. (Mee) ap 
-col.4! /and Newark | consideration. eT tl Pech tc 


must ce 
m performing any 
y pertaining t to any 
: cannot be limi 
Naz ntends, to the duties f 
é yment wit h Prudenti 

WwW ule do violen *€ 

ll provisions of the plan 
xpress provision of Part 

10 ases relied on by Kazal 
4Gin= that total disability pro- 
in life insurance and 
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investments and other financial prob- 


lems. 
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DIGESTS OF RECENT OPINIONS Columbia mailed the summons, Judicial Administration Improvement 
| dated Oct. 16, 1951, with the com- 
SUMMONS—A summons is not| for Columbia. Robert E. Rosen-! plaint to the Superior court Clerk ‘Continued from page 1) las, Texas; Henry P. Cha: C 
“ ” Pp ° ‘ 
issued” until there is absolute, | berg atty. for Nitti). For respon-| with a covering letter asking the EN aha nT ae os wee Director, Administrative Off 
sitive and unequivocal intent | dents—Thomas F. Hueston clerk to “file, seal and return the | €SPective states and at the na- ihe United States Courts: ar 
: tional level } Ti ; 
to issue it. | (Hueston & Frank, attys.). copy to me So that service can| * Its” pene Sn oe Sra eR _ les E. Clark, Judge, United S:a: 
—Mailing of summons to clerk| Plaintiff in each case appeals | be made on the defendants”. The | nding library include an €X- Court of Appeals, Second Cir: 
with instructions to file, seal| from a judgment for defendants | attorney seems to have overlook- nae ng Sipe ec Sk ta Rent 0" | Gomer @. Cummings, forme: 4 | 
and return it so service can be landowners in an action to en-'ed the change in practice af- ds o — we torney General of the Unite-— — 
| 9 1 7 7 “4 . + @ 7 } ‘ vy ; 
made is not issuance of sum-/ force a materialman’s lien. Judg-! fected by Rule 3:4-1, and RS. . wannle °- States, Washington, D. C.: Ho: ; 
mons. |ment in the Nitti case was en-'2:60-137 as amended. Both the este ernie. oe aie sl ace A. Hildreth, President, Buc | 
MECHANICS LIENS — RULES— | tered by the Court at the close of}summons and complaint were ie a on In stints “*"* nell University: Alexander 
| R ° : : 7 } 7 7 + aN) 4 vi £ o ISUILULE. e Trit + e 
The provisions in P.L. 1949 re-| the proofs and judgment in the stamped by the clerk as filed Oct- — o caaties "Gece miilins zoff, Judge, United States Dist; Al 
quiring issuance of summons Columbia case was entered on a ober 17 and the attorney testified | a a the In mea Court, District of Columbia: Lay.F 1 
in mechanic’s lien action with-| jury verdict of no cause. Both | he issued the summons on Oct. to add addit res a , “ate ae rance M. Hyde, Justice, Supre ‘ 
in 5 days after filing complaint | appellants argue the court erred|17 with the intent of deliver- en Aciooe din, Sta cca daca Court of Missouri; Chark I 
i |: i: 1: . . ; ~ 1 . P : lCxdai Tes€alCl Sle il Ci warth , ‘ irm 5 
is a procedural provision and/in ruling that the lien must be ing it to the Sheriff for service. cual ae Benes “a one E. Kenworthey, Chairman. Pr I 
hence gives way to the Rules of; discharged if summons did not) The issue submitted was whether tains 8 SENSE NEES EX” cedural Rules Committee. s;.fe —/ 
{issue within 5 days after filing}the summons issued on Oct. 16,| *‘UGIES- oreme Court of Pennsylvan | 
Court. | Issue thin : ys alt a ee — 0 se Research projects now in pro- | ae cea gi : 
SUMMONS—R U L E S—MECH-| the complaint. The trial court| before the complaint was filed ore late atedaes of tule James Kerney, Jr., Editor, Tre v 
Sie = Te eress inch studies of tr ; ; nod ii 
ANICS LIENS — Dismissal of | based its ruling on P.L. 1949 c 111) or on Oct. 17, after the complaint fone c sn ar or pee of ton Times; Bolitha J. Laws € 4p 
4LE} : tates law enforcement, congestion of ee Pee es “ 
action for failure to issue sum- | P 445 (since superseded by N.J.S.| was filed. trial court ee. in ae age. Susted Geakes eat t1 L 
+ if 7 y i. = Lidl COUTL ai i TS In metro- + sti ¢ ‘~] Kh: = 
mons within the time allowed | 2A: 44-99) which provided that if Held: The attorney’s action in politan ninee. eounita. at Sex Sone Court, District of Columbi: Ca: 0 
by Rule 3:41-2 held abuse of | the claimant failed to issue suM-| majiing the summons to the artial medica] witness plan in McFarland, President, Me ::a: a 
discretion where delay was|™ons “within 5 days after filing/ ojerk was not the issuance of si rts City Soustn, judicial State University; William D M:: A 
od . + “ + at OUTUs C1 } . : Sees ‘ 
primarily caused by delay of | complaint or such further) the summons nor intended so to selection. tenure compen a chell, Chairman, Advisory di 
: . : = . . , , ri, si . - st sezecilon, tenure, con 2nsatlo Sen aes Ca eg 3 3 
Clerk of Court in issuing nec-| time as the court may by order|pe ne jetter made it clear that} ang retirement, criminal appeals, mittee of United States Su rem 44 
essary certificate of com-| direct, the lien shall be discharg-| j;s,ance of the summons was not : tatistices and other COurt_on Federal Rules o: Cj ad 
’ ed by an order signed by a judge ag ais criminal statistics, and other Sencuiun: John 3 Maes Co ci 
mencement. ya . = ’ _-°-!|contemplated until after its re- special request projects. v0 aEmer, Un o! 
nde of the Superior Court or a judge] ,,,,... the attorney. The essen- ee % .. .. | Judge, United States Co 
eee . ;}turn to the attorney. e essen All studies are made avai ' t 
Digested from an opinion by]; he County Court” ‘eres ee se ; All studies are made available na Ti ee Cir , a : u 
2 ; ~|of the County Court tial of an “absolute, positive and|t members of the Institut d Appeals, Fourth Circuit; L 
Brennan J. rendered March 30,| oe ae a eae wikeie hikes to members of the Institute an hillips. Chief Jude 
1953. Supreme Court. Columbia! In the Nitti action dismissal ynequivocal” intent to issue the others interested in court or- Phillips, = : 
vy. DeStefano and Nitti v De-| Was granted because the sum-;symmons was absent on Oct. 16. ganization and acministration, States Court of Appeals, “e: 
Stefano ain on ellants—S * u 1; mons issued at the earliest nine) Accordingly, on the proofs, it was The Board of Pellows consists Circuit; Roscoe Pound, Dez 
Neivert isenoeee ©. Kaplan atty days after the filing of the com- error to submit this question to Emeritus, Harvard Univers 
- ve - » bd : + - >7¢ } + ~+3 ’ ? Ww ( C >) 
plaint. There was no other basis) the jury. The testimony on the ee I. Barnard. Chairman. sine Sans, Gee "e a! 
of contest in this action. |4 month issue was in conflict and| National Science Foundation: Asscciate Justice, Supreme Coun 49! 
In the Columbia action two! presented a jury question. Since|George Waverley Briggs. Vice Of Oregon; and Arthur Vane 
issues were submitted to the|it is impossible to determine On| president and Senior Trust Of- derbilt, Chief Justice, Si act 
LEGAL jury: (1) whether the summons | which issue the jury’s verdict ficer, First National Bank, Dal- Court of New Jersey. a 
was issued before the complaint} turned, the cause must be re- — rh 
+ | } . eae stint -retion to ismiss t . ott we 1 
me) 0 was filed and (2) whether the! manded for a new trial. tii od o dismiss . action and Rules State Agency Can't 
TRUST action was commenced within 4/ In the Nitti action summons|@scharge the lien. It is not de-| gag Auto Registration 
Invest months after furnishing of the issued at the earliest 9 days after a ame delay in issuing the List 
FUNDS prefitabiy || last materials by Columbia. The’ the complaint was filed and thus | SW cot _— ne ne Com 
jury was instructed that if they| the question whether the 5 day or eae ol ae ae sian caer tac 
Bi found in the affirmative on the! provision in the statute is man-|Cl€tK’s office in issuing the nec- A eta aaaeita vain 
2/0 || first or in the negative on the qatory is squarely presented. Pasat} haces ee ee 
latest rate second, they should return a ver-}| Ar xamination f the act and ment. No untoward or eroundless handed down in Missou: ne? 9 
si Wier his | An examination of the act an a. oe soe ff.ithat the state departm: the 
per annum dict of no cause. eee Shae GAndtiahas tat Hin lGcley IS exhibited, by piainti that t state partm th 
Ij isc aint was filed Dec.|~—* history ane that the Since there was no other de- revenue does not have aut oan 
Funds | d to $10,000 Nitti's complaint was filed Dec.) 5 aay provision, along with a : es Bam RTS ws ait ‘Siew eatin. “ae Aik 
by US. Govt pacnoeenaiadine 10, 1951 but one of the staff in Vieaie ne aller tn: ak whet fense, the Nitti judgment is re-|to sell the privilege of City 
. : : the Superior Court Clerk’s office): » to procedure to-be fol- versed with direction to enter lists of motor vehicle regis’ °a: “ 
Transactions may be handled by mail required its amendment to Sd ee ie pall se acca the | Judgment in his favor The opinion held that ther e 
A ae ie .+.|lowed for enforcement of the ‘i . , PS eae a: 
FREE PARKING at Kinney Garage particulars of the filing of the]; | Heher, J. dissenting in part ords are public and that f 
j lien were never contemplated by|/,4.. , $e cee greet ees ; hareed to inspect th 
Ba ee i lai The -=nded com-} : 2 holds that it was within the can be charged to inspect thez 
Your account or inquiry invited lien claim. The amendec the legislature to be the essence ae : eater fect f 
plaint was filed Dec. 26. The cer- oug sie “ t ole it pro~ | Competency the legislature in. Employees of the state in : 

Z ea g EES nae of the lien. For example it pro-| ,...));., ine the mechanism pil aenkveala seat tics Ar 1952 
tificate of commencement of the ses Pict ror vaoes at enmeen esiablishing the mecnanism for v hicle registration office ier 
action was not however received ides I es SER. See aD effectuating the statutorily cre- tofore have made a private prot ne 
tang wee il January 2,| © Manner ot service, Ourcen O' lated lien to limit the time for from selling lists to firms. S:2:f 2 

SAVINGS d Loa A from the Clerk until January @, proof, and that practice, pr etd Resige : . tty é 
an H ASSN. = attorney prepared the! Proo!l. ana tnat practice commencement of the lien action purchasing agent Edgar C Nef § 
| 1952. The attorney prepared the |. and pleadings shall be the -_ } ; ¢ ate 
ee eS |summons on Jan. 4 and delivered © SU Pitas ss Oe ye | 2G by the same token for the son asked for an opinio1 ine 
is s ‘ ° « e > . > } in de } - . = } hart 20 
Mitchell 2-3650 i neriff for servi n | Same as in actions in debt in the} j;syance of summons. According- contract which would hav abl 
Philip Klein, President lit to the Sheriff for service on... -ourt. These are ordinary}, ae pee : N 
q cnieretitenneaie ' sanuary 10 pear vey note op shen vere /ly he holds the 5 day provision mitted the revenue depa : 
¢ P . eee ra) “nNeepts the N | Os ms 7 hilo Na med licte d 
: procedural aspects of the usua"/is mandatory and is not super- to sell the lists. ac 
| civil action. And it has previous-| seqeg by the Rules. He concurs The proposed contract Z 
TION | ly been held that such provisions |in the decision in the Columbia have charged a fee for eac! De 
|should be liberally construed as ; 17 = , ; S 
j aa ee A eee .|case but would affirm the judg- copied. The attorney g © 
Y e —- . ’ ~ | di 10})} sI 7 from th > provis- 2 : P Dp . 9 Xx 
Specializing an the Ewecution of istingui isnea from = a t an 5 ment in the Nitti case. ruling said the revenue KE 
Fiduciary and Court Bonds jions for sg vealed ea ee me Justice Wachenfeld voted to ment possibly could char : 
e 20 , creat e beige a oe affirm in both cases and Justice vate firms for lease of spa e a 
60 PARK PLACE, NEWARK Mitchell 2-82 | imultation which are stricly CON-| Jacobs voted to affirm in the but other charges would 
oe - f Nitti case, but filed no opinions. legal. 
urthermore, in the revision of | me yor 
| | iia Title 2 of the statutes under-| sin 
° +4 ° taken to delete procedural mat-| : 
| Financial rinters } ters, the provision here involved | ie 
. was not carried forward. And it 
~ Pel ere : al Z ceaeitd ' ” 5 , V 
SPECIALISTS in all printed forms and ety * is noted that prior to 1949 the 
required for filing and registration with the mechanic's lien act provided for For 140 years, in days of nationa 
Securities and Exchange Commission enforcement of the lien by an disaster, in dark years of war |} 
| ARTHUR W. CROSS, INC action ee ehy cae National State Bank has assume: t 
that it wase need in 949 ; Paty oe / 
( X SS - = and mat ae oe reigace ings — its full share of responsibility. i 
| ; isos ; after the ourt’s rules wer 
| ee mci adopied provid for initiating | i 
PANDICK PRESS, INC. actions by filing complaints and i 
PILES EER RE oes ;Rule 3:4-1 was adopted provid- 
| “18 CLINTON STREET, NEWARK 5. N.J pRule 3:4-1 was adopted provid- 
Ing for adaismlsSal I actions 
| IT 3-199 i} ag FOR INSTITUTIONS | 
| TELEPHONE M: ARKET : cf a“ a i} the court $s discretion for 
cars to ue sun ns within ; ' 
5 days. The chan is obvious- 
ly nade to € e conflic : . 
TITLE INSURANCE with the Rules. The National State Bank renders | 
Thus, neither in context nor in | a ; : | 
r H A MORTG AG ES legislative history is the provis- | many fiduciary services valuable to 
. . . bs . : | ; 
ion substantive, but rather pro- : ; ; r 
CONVENTION MORTGAGES cedural and hence must give way | charitable, educational and other in- | 
AL to the pertinent rules. | ee ; : es i 
On the rn would | stitutions in connection with their 
The Largest Title Insurance Company er mistaken aietien i ie 


oS aR ine 
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S rerninge imina] a : ° ° 
DIGESTS OF RECENT OPINIONS ng isang Prac- Passaic Bar Checking Selection of Jurors and 
ice, particularly Rule 2:11. | . 
” ; oe | ’ . | Causes For L 
CRIMINAL LAW—APPEAL—The ing, it cannot be raised here. | In the present case, the judg- — ow Verdicts 
State or prosecuting authority Held: The issue is an import-, ment of the County Court after eer aks 
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THURSDAY, APRIL 9, 1953 


DEALS IN CRIMINAL CASES 


In the current investigation of the ecninectiamice affair, re- 
ference has een made to an alleged “deal” with one Joe Adonis 
whereby it is asserted that Adonis agreed to plead ‘non vult” in 
exchange for stipulated punishment. Prior to sentence, the exist- 
ence of an arrangement was intimated or charged in the daily 
press and there scored as something dark and unhealthy. The 
sentence imposed differed from the asserted arrangement. We do 
not know the facts. We refer to this instance because it focuses 
attention upon a problem which has been little discussed and 
whick merits objective consideration. 


At first blush, RertnEnenes of pn sa ee seem incongruous 


yn 
might easily suppose guilt or chat to be a clear-cut thing 
vhick admits of no compromise. Frequently, however, neither the 
State nor the defense can find the answer to be thus conspicuous. 
The State’s representative may feel confident of guilt but un- 
certain of proof. The defendant, conscious of some culpability, 
inay dispute that legaliy or morally the conduct equals the crime 
charged and, pressed to an absolute position, has no choice but 
to stand trial. Or a defendant may have no doubt as to his full 
2uilt, but have a reasonable hope that the proof will leave a 
reasonable doubt. In any of these situations, seasoned and sensible 
ounsel] for the prosecution and defense can evaluate the case in 
erms of punishment, surprising as that may seem to practitioners 
in more pleasant arenas. 


It is said that in fact so-called “deals” are made, not in sealed 
ereement, bit in gentlemanly understandings that a plea will 
induce a recommendation which, by-and-large, proves as efficien 
as a conventional contract in civil settings. Certainly in homicide 
cases it is not uncommon for the State to recommend the ac- 
ceptance of a plea to second degree murder. Those cases some- 
imes involve nice appraisals of an acquittal versus the capital 
penalty. Our {friend upon the perch may be shocked by such bar- 
gains in life and liberty, but facts, which sometimes are stubborn 
hings, other times are more like putty, and guilt or innocence 
nay be found in differing but legitimate arrangements of them. 
And when the facts seem stable and irresistible, yet the result 
may call for nore than a mechanical application of crystal rules 
of law 


We of course do not suggest that a defendant may properly 
be coerced by threat of punishment in excess of that merited by the 
ease. A policy of multiplying punishment for a defendant who 
~hooses to stand trial is indefensible. No man of conscience would 
thus invite “he burden of compelling an innocent man to de- 
fault. Rather we speak of agreements fully and voluntarily reach- 
ed upon an appraisal of the pros and cons of a given case, and 
subject always to the approval of the sentencing authority, with 
the understanding gee if disapproved, the defendant is unpre- 
judiceac by the effort. We have a feeling that if this practice were 
accepted as proper, we would be closer to reality and clear of 
innecessary shadows 


Record Protests Swamp Tax Court cf U.S. 


Backlog of Cases at all The Tax Court is tI 
Time High a taxpayer can apt 
demand of the Bureau of Inter- 

Protesting taxpayers are nal Revenue for additional taxes 
swamping the Tax Court of the withsut first paying the extr% 
United States with the largest tax requested. In other courts, 
number of contested cases in 25 he must pay the deficiency first 
years. “nd then sue for refund. 

This disclosure was made in a The Tax Court consists of 16 
study of Tax Court statistics bY jydees who hold court in Wash- 
Commerce Clearing House. ington and other cities through- 

On top of a huge backlog of out the U.S. These judges elect 
11,487 cases at the start of the a Chief Judge who reviews each 
Court’s fiscal year, July 1 last, opinion before it is published, 
3.927 cases were filed during the ‘usually within 30 days). If the 
next six months. This was a 41% Chief Judge decides that the ~ 
increase over filings for the pre- Court should review the finding. 
vious comparable period. its publication is delayed until 

Court officials, according to the such action takes place. 
figures gathered by CCH, expect The losing battle to keep 
that the number filed for the abreast of the avalanche of cases 
present fiscal year ending June followed a low point in f 
30 will be 8,900, a rise of 30% 3.077 in fiscal 1946. The backlo2 
over the 6,870 cases filed during at the end of that year was 3,- 
the previous fiscal year. The next 469 cases. This increased to 9.- 
year is expected to produce a 507 by July 1, 1951, and then to 
high of 9,800 cases. the 11,487 figure last July. 
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the fundamental distinction be- 
tween a constitutional and a les- 


islative grant of powe1 

Thus there is abundant auth- 
ne for holdin s that the court 
1 Winberry v. S alisbury was not 

ound to construe the provision 
in the New Jersey constitution 
Strictly against the idicial pow- 
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larly enlighteniz th as to 
what the convention had meant 
and as to wl e public had 
understood. T instead of di- 
gesting the s 4 nade in the 





-onvel ially 





those by membe f the judi- 
A h can 
make the } 1 may 
be made to the itements by 
the former t the pub- 
lic hearing a hat they one 
said and hea! nd advocates 
and voted for i he convention.” 
The lay speake: ho had been 


‘jary commit 














members cf the nvention, not 
cbsessed by the ide f a super- 
nstitutional al tion of func- 
ions by which the detali s of legal 
are time allo- 

cated to the legislature, made it 
clear les that 

€ 





they 
court, super 
authority, 

from politics 





he 
onovia 
ev i 


fri} > 
Irulti 








errors 


Was a aivicec 








FOR QUICK. REASONABLE SERVICE ON 


BURLINGTON COUNTY 
TITLES & ABSTRACTS 
Mt. Holly Search Co. 
133 High Street. Mt. Holly, N. J. 
OWNED AND OPERATED BY LAWYERS 
Telephones 770 & 70 





Discrimination Found in 92 Pct. of Penna. Firms 


Governor’s Committee 


diversified companies, employing 


Reports On Survey nearly 1,000,000 workers. 


Only 8 per cent of all firms 


HARRISBURG ‘(ACCN)—Nine- surveyed were “totally free” of 


ty-t 


wo per cent of all Pennsyl- discriminatory employment prac- 
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their employment practices, ac- toward a 


n against minority groups in| which said the rest were unfair 
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cording to the findings of a spec- group. 
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Fin 
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committee appointed by Gov Discrimination was found to 
e aS made public in Harris-| be least among unskilled workers 
2. but became_ proportionately 


Declaring that the report higher as jobs rose to the semi- 
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wealth, discrimination in em-)| engineering and sales categories 
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(Continued from page 5) view its acts.” This is the old 





said by members of the conven- 
tion and especially of the judi- 


—it is no part of the “legislative 
history.” 
is too easily invoked for Mr. Doo- 
ley’s 
“It doesn’t mane what it says, it 
manes what it manes.” The legis- 
lative history itself 
interpretation. Here the court in- 
terprets it one way and Messrs. 
Kaplan and Green another. Un- 


in the history interpret 


at this public hearing in support 
of the proposition to reduce by 
amendment 
grant 
the supreme court to the power 


stitution 
sumption 
tionai allotment of power which 


interpreted 
court, 
speaker said: “We are faced here 
with a 


ment has adopted unto itself a 
phase 
heretofore had been thought en- 
tirely separate. For who can deny 
that now the Supreme Court has 
taken unto itself power to initi- 


said that the court has created a 
situation 


ernment 


doctrine of legislative omnicom- 
petence, such as has obtained in 
Great Britain since 1688, assert- 
ed as beyond constitutional 


that 
was 


be said 
of what 


will 
forth 


Perhaps it 


setting 


: ._|Change. When Parliament suc- 
ciary committee at t li ws re eee? 
=r Migneomscnas i ; he _ os ceeded in establishing in itself 

; aap a Nae ihe whetinte authority claimed 


by the Stuarts, it could review 
the acts of every other agency of 
government. No such general 
power of review has ever existed 
in the United States. The last 
echo of the claim that the legis- 
lative organ of the state may re- 
view the acts of the executive 
was heard in the speeches in the 
impeachment of Andrew John- 


But legislative history 


canon of interpretation: 


often needs 


*r such circumstances t way]. : ; : 
oer nes “ a ae metre son. If what the courts do is to 
in walen thos 9 participated be reviewed by the lezislative 


it may we shall be going back even fur- 
ther—back to the era of legisla- 
tive new trials, legislative con- 
tinuances and changes of venue, 
legislative probate of wills, and 
legislative divorce.‘ 

III. The Argument for Account- 

ability to the Legislature For 


be without weight. 
A great deal of what was said 


constitutional 
power to 


the 


of rule-making 


courts had before the con- Details of Procedure 
ageing cota nel Much of the argument against 
of a super-Constl't~ Winberry v. Salisbury assumes a 


policy of a supervising power 
over procedure to be exercised by 
the legislature: if the constitu- 
tional convention meant to com- 
mit the rule-making power whol- 
ly to the courts it ought not to 
have done so; legislative control 
of details desirable and the 
court should have construed the 
constitutional provision so as to 
save this policy. 

We are told that there should 
be a “stronger corrective avail- 
able” than amendment or abro- 
gation of unwise rules on advice 


New Jersey constitution, as 
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is violating. Thus one 
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govern- 
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‘ase and in whose judgment it 


vas brought about because of de- 
ficiency in some rule of proced- 
ure. Immediately the hopper 
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*o cure that.’ I can testify to a 
like situation when I was in 
~ractice in my native state. The 
supreme court was i 
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record had found the evidence 
sufficient to sustain the decree 
and affirmed it, introduced a bill 
to require the court to try equity 
cases de novo on appeal and 
reach independent findings on 
the evidence. He was a man of 
strong convictions, much politi- 
cal power, and much energy. Al- 
though the bar association com- 
mittee pointed out what the ef- 
fect of the measure would be if 
the court carried out its direction 
meticulously, senator’s mea- 
sure was passed while the bar as- 
sociation’s carefully drawn mea- 


sures never came to a vote. Per- 


the 
tne 


haps one need not say that the 
legislature’s ‘“correct’’ measure 
was not long lived 


Legislative control over the de- 
tails of procedure has been exer- 
-ised irregularly, often spasmo- 
dicaliy: hesitatingly when care- 
fully prepared measures to make 


urgently needed reforms were 
urged, but often hastily on far 
from well drawn measures when 


some member with a 
particular case in mind. When 
bar associations have had to seek 
improvement of procedure 
through legislation it has often 
taken years of persistent appear- 
ance before committees to 
achieve very small results, while 
of some organized 
trade would speedily 
changes of procedure 
not al- 
the 


jus- 


urged by 


-ommittees 
calling or 
enough get 
in some special int 
ways better 


general administration 
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as to 
of 
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tice. One of the speakers at the 
public hearing on the propos- 


ed constitutional amendment, a 
former lay member of the judi- 
‘iary committee of the conven- 
tion, pointed out why this was. 


He said that no member could 
study each of the thousand or 
more bills presented at a session. 


on others and on 
but 
he some 
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interest. 
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sion of the convention he read 
all the reports of the judicial 
-ouncil from 1930 to 1937. Their 


recommendations we made by 
outstanding members of the bar, 
but had to be repeated year after 
year to little effect. Naturally he 
advocated rules of court.” The 
same speaker pointed out well the 
difference in way in which 
legislative provisions for details 
yf procedur drawn up and 
the way in rules of court 
are er discussion and 
*cnsideration by conferences of 
the judges, representatives of bar 
ite officers, and 
tives of the pub- 
do not work 
can be made till 
of the legisla- 
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ture, and yt easily or certainly 
even then. If the latter do not 
W they can be changed 
at competent advice and 
vitl npetent drafting by the 

Laymen who heard this 


and were not obsessed by 

j yf the inherent super- 
nstitutional powers of the leg- 
slature had no difficulty in un- 
derstanding and supporting the 
nstitutional grant of the rule- 
1g power to the supreme 








Perhaps I may quote what I 
1id in addressing a public hear- 
i before the judiciary commit- 
tee of the constitutional conven- 
‘ion: “If we demand that our 

do things, we must give 
them the power to do things. We 
must set them free to do things 
We must hold to the substantive 
law, indeed. But we must not 
make the substantive law nuga- 
tory by loading the courts with 
procedural requirements. We 
must cease to prescribe the de- 
proce by legisla- 


JUT US 


tails of ure 


tion. 
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